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WORKFORCE REFORM BILL 2013 
Second Reading 

Resumed from 13 March. 

HON AMBER-JADE SANDERSON (East Metropolitan) [3.08 pm]: I continue my remarks on the 
Workforce Reform Bill 2013. I was providing some context and history to the bill in front of us and I will briefly 
recap. Following the 2008 election win, the Premier announced that an Economic Audit Committee would be 
established to look at providing more savings and more efficient ways of delivering services in the running of the 
public sector. The Economic Audit Committee’s findings, amongst a number of things, espoused more flexible 
working arrangements for the public sector. This is backed up in the explanatory memorandum provided with the 
bill; that is, that this bill seeks to make those flexible arrangements a reality in the sector. I quote — 

… to provide the capacity to implement enhanced and more flexible redeployment arrangements that 
may ultimately end with the involuntary severance of employees that are surplus to an agency’s 
requirements or whose post, office or position has been abolished and cannot effectively be 
redeployed; … 

Similarly, the Minister for Mental Health in her second reading speech outlined a number of measures that the 
government has already undertaken to implement reforms in the public sector. These measures include — 

… a temporary freeze on advertising and promotions expenditure and on the procurement of non-
essential goods and services; a cap on general government budgets at 2012–13 estimated out-turn 
levels, with increases from 2013–14 onwards limited to projected growth in the Perth consumer price 
index; the introduction of a new public sector wages policy, capping wage and conditions increases to 
projected growth in CPI; and an enhanced voluntary severance package available until 
31 December … for up to 1 000 public sector employees. 

This clearly indicates that these measures were born out of that review. In the first term of this government, 
involuntary redundancies were a potential; and there was a lot of anxiety around that before the last election. 
However, the Premier very clearly stated a number of times, including in the media, that there would be no 
forced redundancies in the public sector. But that is not the bill that is in front of us. This legislation will 
implement forced redundancies in the public sector that could potentially reach a very wide scale. Despite claims 
made in the second reading speech, committee hearings, the Premier’s statements and government statements 
that these powers are to be used for only a small number of people and as a last resort, that is not the bill that we 
have. The Workforce Reform Bill 2013 will not only allow those powers to be used as a last resort, but also 
actually give the government quite broad application for those powers of forced redundancy. I will outline the 
elements of the bill that do that. 

Although the forced redundancy provisions were not too much of a surprise, the announcement that the 
government sought to enshrine the government wages policy in legislation and in the considerations of the 
Western Australian Industrial Relations Commission was a surprise. That had not been announced previously. 
The government also introduced a range of statutory considerations that the commission has to take into account 
in making any decision related to the public sector, which are very broad. The view in the sector is that the 
government is seeking to fix the game in its own favour in that it will essentially compromise the independence, 
or certainly the perception of independence, of the Industrial Relations Commission. 

I want to draw the house’s attention to the unanimous recommendations made in the Standing Committee on 
Legislation’s report. It was a very thoughtful and thorough process. A number of issues with the bill were 
highlighted by all members of the committee, which can be seen in those unanimous recommendations. The bill 
is skeletal; it delegates a huge amount of power to regulations. In fact, we do not really know what we will be 
passing, particularly the regulations relating to redundancies, which I will go into as a separate issue. Essentially, 
this is a framework bill to allow the government to fill in the gaps outside Parliament with little accountability to 
the Parliament; therefore, we actually do not know what we will pass. We do not know the redundancy 
provisions that this Parliament will pass. I will highlight a couple of paragraphs from the committee’s report on 
this bill. The report states — 

… Members of Parliament, as representatives of the people of Western Australia, are denied the ability 
to clarify, contest, challenge and defend the policy behind relevant legislation. This has an incalculable 
effect in diminishing Parliamentary sovereignty within the system … 

… The empowering provisions contained within skeletal legislation can be so widely drafted, as to 
authorise regulations that will rarely, if ever, be capable of being characterised as ‘beyond power’. This 
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can have the practical effect of negating any effective post-legislative scrutiny by the Joint Standing 
Committee on Delegated Legislation. 

The committee’s view is that any regulations formed under the legislation will very rarely, if ever, be 
characterised as beyond power, because the legislation is so broad that the regulations are essentially not 
disallowable. 

The bill’s amendments to section 26 of the Western Australian Industrial Relations Act look to enshrine in 
legislation the government wages policy and financial position of the Western Australian government. There are 
three statutory relevant considerations proposed in the bill that the commission shall consider in making a 
decision—namely, the government public sector wages policy, the financial position and fiscal strategy of the 
state, and the financial position of the public sector entity. Any public sector decision applies to a very broad 
range of decisions beyond the arbitration of wages in the negotiations phase and could essentially apply to any 
agreements registered by the commission, whether or not those agreements are negotiated in agreement with 
those two parties. The advice is that that is extremely broad and will make the work of the commission much 
harder in registering and determining those matters. 

In considering some of these issues with clause 4 of the bill, the committee looked at the equivalent legislation in 
New South Wales and Queensland and it found some important differences in that legislation. The New South 
Wales act states — 

Commission to give effect to certain aspects of government policy on public sector employment 
(1) The Commission must, when making or varying any award or order, give effect to any policy 

on conditions of employment … 

(a) that is declared by the regulations to be an aspect of government policy … 

The New South Wales act also gives broad powers to regulations, but it goes further than the proposed Western 
Australian legislation in seeking to further the government’s point of view in any commission determinations. 
The committee noted that rather than state “shall give consideration to”, the New South Wales legislation states 
it “must give effect to”, which is much clearer. Treasury would have liked the Western Australian legislation to 
have gone further, but before I move on to that point, I will talk about the Queensland legislation, which, similar 
to New South Wales, has placed much more onerous conditions on the commission’s considerations. The 
Queensland legislation states that it “must limit its consideration to the issues identified” by the government. 
Again, the word “must” rather than “shall” is used. 

Treasury sought for the legislation to be much stronger than this bill. I will quote Mr Michael Barnes who was 
Deputy Under Treasurer and Acting Under Treasurer at the time he gave evidence to the committee. Mr Barnes 
stated — 

When we were advising government of the need, in our view, for a new wages policy, one of the critical 
things was how to give the wages policy more teeth, if you like. That is where the New South Wales 
experience, I guess, drew our interest in terms of putting that requirement for the Industrial Relations 
Commission to take into account New South Wales wages policy and related factors. 

Therefore, Treasury sought for the legislation have more teeth, and I think it is reasonable to say that the Western 
Australian bill does not go as far as the New South Wales act. Even if the government had sought to implement 
government wages policy and those other statutory considerations, the evidence that the committee was provided 
with makes it quite clear that it would not realise that policy outcome. Part of that evidence came from 
Maria Saraceni, an experienced lawyer in the industrial field. She was unequivocal in her evidence that the 
legislation is not in any way forcing the commission, but at the same time there are existing provisions to do that. 
I quote — 

… I would suggest that is not appropriate because already the commission needs to factor in whether 
the employer can afford to pay. Under 26(1)(d)(iii), it already needs to factor in the national economy 
and the economy of WA, so it is already factoring in all these factors. 

The committee’s report points to the fact that the commission already has a range of factors that it has to take 
into account when making any decision; therefore, it is probably completely unnecessary to amend the act in 
such a way because, first, it will not necessarily change the outcome for the government, and, second, if that is 
what the government seeks to do, the legislation will not have that effect. 

I will run through the provisions that the Industrial Relations Commission has to take into consideration under 
section 26 of the Industrial Relations Act. It states in subsection (1)(d) that the Industrial Relations 
Commission shall take into consideration to the extent that it is relevant — 

(i) the state of the national economy; 
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(ii) the state of the economy of Western Australia; 
(iii) the capacity of employers as a whole or of an individual employer to pay wages, salaries, 

allowances or other remuneration … the cost of improved or additional conditions of 
employment; 

(iv) the likely effects of its decision on the economies … 

It puzzles me, given the disquiet in the sector over these provisions, that it is necessary to even put them in. The 
government already has the scope to put the government wages policy in its position and to put the fiscal state of 
Western Australia and the fiscal strategy in all of its submissions. 

Hon Michael Mischin: What is the problem if it is already able to do that? 

Hon AMBER-JADE SANDERSON: I have not finished yet. 

Several members interjected. 

The PRESIDENT: Order! It will help Hansard considerably if they do not have to contend with lots of 
interjections at once, and it will help the member on her feet to be able to put her point of view. Whether 
members like or agree with it, every member is entitled to put their point of view. 

Hon AMBER-JADE SANDERSON: I draw the attention of the house to a number of submissions and 
evidence heard from some of the unions about this particular provision. United Voice put it very articulately in 
its submission when it stated — 

However, these are matters that are more appropriately dealt with by way of submissions to the 
Commission during the hearing of a matter. The Government has provided no evidence that the 
Commission is not giving due consideration to the submissions of agencies and departments and as 
such, it does not appear to be an issue that requires action. 

Similarly, the Community and Public Sector Union–Civil Service Association of WA, the major public sector 
union, states — 

Our contention is that the adoption of this bill would result in a significant change to the basis of wage 
negotiations and also to public sector employment arrangements … We believe that considerations of 
employee and employer concerns will no longer be balanced equitably and fairly in terms of wages 
policy if the provisions of this bill become law … the consideration of productivity improvements by 
workers will no longer have any bearing on decisions determining wage outcomes. The message to state 
government employees—and what our members have reported to us—is that performance, 
improvement, productivity and innovation are no longer valued by the government. 

The Western Australian Prison Officers’ Union also had something to say about this, a union that uses the 
commission regularly to negotiate with the government. Mr John Welch, the secretary of the Prison Officers’ 
Union, stated that it would affect — 

… the functioning of arbitration and the other is the way that that affects the functioning of bargaining. 
When our union bargains with the state government we expect that both parties will come to the table 
and freely and openly and fairly bargain, and that there is not an unfair advantage given to one party or 
another. 

There is a very strong perception among employees in the public sector and their unions that this is an attempt to 
fix the game, or rig the game, in the government’s favour, and we are yet to see whether that is realised or not. 

I also draw attention to the particularly interesting evidence of the United Firefighters Union of WA, a union that 
uses the commission to bargain most of its wage and enterprise agreements. Like most union members, its 
members are reluctant to take industrial action, particularly because they operate core and important services and 
they use the Industrial Relations Commission as an independent umpire. If this bill becomes law, that union’s 
members will not see the commission as an independent umpire anymore—a trusted third party to settle wage 
disputes—and there may well be more industrial action in this area because the sector has lost confidence in the 
independence of the commission. 

There are also some serious issues with the drafting of the bill, which have been highlighted in the report, and a 
range of undefined terms, which potentially have a number of issues in terms of the commission making its 
considerations. There is clear evidence that no legal advice was sought by the government or by government 
departments on what the implications of these undefined terms will have on it being enshrined in law. We are not 
convinced that this will have the intended effect. I note the unanimous recommendation of the committee to 
entirely rewrite that section so that the onus is on the government to provide information. In my view, that is 
really no different from the situation now, where all it does is set out very clearly what needs to be in a 
government submission to the commission. I hope that the government takes that suggestion seriously and 
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supports this unanimous recommendation of the committee. My preference would be that it is deleted entirely, 
but that not being the case I hope that we can get support for this unanimous recommendation. 

I want to talk briefly about government wages policy as is being sought to be built into this bill, which is 
currently the consumer price index. The use of CPI as a wage inflator is grossly unfair when it is applied as a flat 
rate across the sector. It essentially punishes the low paid. It is a simple fact of mathematics that when we apply 
a flat percentage increase, people who earn less will get a smaller increase. 

Hon Nick Goiran interjected. 

Hon AMBER-JADE SANDERSON: I am talking about low-paid employees. 

Given that there are mostly women in the low-paid professions and work areas of the public sector—I am talking 
about cleaners and education assistants; people who earn less than $35 000 a year—they are the ones who are 
being punished. 
Several members interjected. 

The PRESIDENT: Order! All members have an opportunity to contribute to this debate. It is a second reading 
debate. If members want to continually interject, I can only assume that they have something to say and, 
therefore, they will stand up and make those contributions at the right time. 

Hon AMBER-JADE SANDERSON: A number of unions, particularly those that represent low-paid workers, 
flag this as a real issue. There are issues with regionally-based workers also, and their cost of living. The CPI 
does not reflect the true cost of living, especially as we have seen huge increases in utilities, rent and the general 
cost of living in WA. There is also no transparent formula and calculation for CPI. If Treasury and the 
government are perfectly comfortable with CPI as a wage inflator, why does not it publish the formula? Why is 
it not open about how it is calculated so that people can have some confidence in the process? Meredith 
Hammat, secretary of UnionsWA, succinctly outlined her concerns with the CPI when she stated — 

Our concern is that this bill will allow the government’s wages policy, which only allows for a CPI-type 
increase, to exacerbate the pay gap in Western Australia. With large numbers of women in the public 
sector concentrated in the lower levels, it will effectively legislate to ensure that the wages policy is 
privileged and it is likely to make the gender pay gap in Western Australia much worse than it currently 
is and not better. Arguably, that is contrary to the objectives of the Industrial Relations Act, which seeks 
to promote equal remuneration for men and women. 

WA has the biggest gender pay gap in the country, and it is getting bigger. The government needs to lead on this 
and not punish the low-paid women it has in its employment. I have stated in this house before that one of the 
biggest contributors to the gender pay gap is that so many women are employed in low-paid and what is termed 
“caring and service industries”, which are essentially undervalued, such as cleaning, early childhood support and 
education. 

I draw attention to the “State of the Sector Report 2013”, which states — 

In the last 10 years, the proportion of women in the public sector has moved from 63.8% to 71.7%, 
representing an increasingly female workforce. Women comprise a significantly greater proportion of 
the public sector workforce when compared with the broader WA workforce ... 

There are more women in the public sector than there are women in the private sector — 
Positions at lower salary levels tend to be predominately occupied by women. 

This is the government’s own report — 

For example, 95.8% of ‘education aides’ are women while 97.3% of ‘engineering managers’ are men. 
In June 2013, the highest representation of men (17.6%) was in the Public Service and Government 
Officers General Agreement (PSGOGA) Level 6 equivalent salary band of $91 676 to $107 199, 
compared to $22 111 to $54 813 (Level 1 equivalent) for the highest representation of women (22.3%). 

There is a big difference between level 6 and level 1. The low-paid women in the sector are doing it toughest 
under this government’s policy of using CPI as a wage inflation index. The government can look at other models 
and the government — 

Several members interjected. 

The PRESIDENT: Order! As I said, one at a time. 

Hon AMBER-JADE SANDERSON: The government can look at other models and I urge the government to 
look at the non-government human services sector indexation policy, which is used to make sure the not-for-
profit sector’s grants and funding maintains its real value and keeps up with the true cost. It is a combination of 
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the wage price index and CPI. A number of agreements in the not-for-profit sector link wage increases to 
NGHSSI. It is predictable, fair and much more in line with reasonable wage increases; it allows people to keep 
up with the cost of living. 

The other issue with CPI is that it does not take into consideration regional issues. Applying a flat CPI blanket 
cap will punish those workers in regional areas who do not receive the district allowance. Granted, a number of 
public sector workers receive the district allowance in acknowledgement that the cost of living in the regions is 
higher, but most of the low-paid workers in the public sector do not receive the district allowance. They operate 
on low wages in very expensive areas that have experienced the mining boom, such as Karratha and Port 
Hedland. Cleaners, education assistants, school gardeners and maintenance workers do not get access to that 
district allowance. 

The other major issue with the policy of the CPI as the wage inflation rate for this government is that it is 
selectively applied. The government has not said that it applies to everyone; when the political heat goes on or 
when an election is coming or Mark Olson or someone in a bee suit is following the Premier around during an 
election, the government offers them more. It is not fairly applied to everyone in the public sector. It is right to 
say that doctors and teachers and nurses have received wages that have inflated a rate at more than CPI, which is 
reasonable for them because it should be more than CPI, but it is punishing the lowest paid workers who happen 
to be bargaining at a less critical cycle in the election cycle; let us put it that way. 

This bill also seeks to amend the Public Sector Management Act to introduce involuntary terminations into the 
sector despite what we heard before the election, which was that this would not happen. This is borne out of 
Economic Audit Committee recommendation 39, which is — 

Provide for involuntary separation in the public sector as an option of last resort by further amendments 
to the Public Sector Management Act 1994 ... 

It seeks to introduce provisions that go beyond current misconduct provisions. Extensive provisions in the act 
allow for involuntary termination when someone’s position has been abolished. A process has to be followed, 
which is right and fair when we are taking away somebody’s livelihood. There should be a rigorous and 
thorough process that is open to appeal and that is transparent and fair and reasonable for both parties—employer 
and employee. 

A number of public sector unions asked whether we even need these laws given that the number of people on the 
redeployment list is small. United Voice secretary, Carolyn Smith, said in her evidence — 

Essentially, the act gives the employer the ability to offer suitable alternative employment. In the 90s, 
when we had a wave of privatisation in hospitals and schools, we had situations where staff refused 
suitable alternative employment—I cannot give you their names but I know it happened—and 
ultimately either accepted it or were told that if they did not accept it, they would not continue to work 
for the education department or the health department. So that has worked and will continue to work. 

The Public Sector Management Act provides for termination as a last resort. We do not know whether the 
provision for wage maintenance in the Public Sector Management Act will stay in the act. The act provides that 
someone’s wage should be maintained within a small band of their current wage. That is very important for low-
paid workers who live pay day to pay day. 

The act as it stands and the regulations around registration are very thorough. We do not know what those 
regulations on registrable employees who find themselves on the redeployment list will look like, yet we are 
being asked to pass legislation that will allow the government to do it. We do not know what fairness or checks 
and balances have been built into the process. There are limited rights of appeal, but internally. At the moment, if 
someone is registrable, they have appropriate career transition courses offered to them and the department is 
obliged to work with them to find them suitable employment with their skills in the sector and negotiate 
placement options. A review panel is associated with that. We do not know whether any of that will be in place 
because the regulations have not been drafted. We have not seen the regulations but we are being asked to pass 
legislation. If we agree to pass this legislation, we are basically saying that we do not know what the process will 
be but we will allow the government to do it. The other important aspect is that a suitable office, post or position 
must be found for a registered employee with a — 

Rate of pay as close as possible to existing rate and a safety net whereby it is not less than 80% and not 
more than 110% of the maximum pay. 

Wage maintenance is incredibly important for low-paid workers in particular. Given the government’s agenda of 
contracting to the private sector and the not-for-profit sector, low-paid workers are at the most risk from this bill. 

Rostering is also of concern, particularly for those who work on shift in hospitals because rostering determines 
their penalty rates, which determines their total income, and most people rely on their penalty rates to make ends 
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meet. Nothing I heard in evidence as a member of the Legislation Committee hearings made me feel confident 
that that would be taken into consideration. 

As I have stated, we are delegating the redundancies process to regulations when we still have no idea what 
those regulations will be. One of the alarming parts of this bill is the clause that amends section 94 of the Public 
Sector Management Act, which creates a third category of registrable employer — 

(1A) In this section — registered employee means an employee registered under arrangements 
prescribed under subsection (1); 

registrable employee means — 

(a) an employee who is surplus to the requirements of a department or organisation; or 

(b) an employee whose office, post or position has been abolished; or 

(c) an employee in a category prescribed by the regulations. 

We do not know what that third category will be because we have not seen the regulations. The first two 
categories are very broad as it is. I sought information and evidence from government departments and from the 
Public Sector Commission of examples of people who cannot be involuntarily terminated under sections 94(1)(a) 
and (b), which are already very broad. Why do we need the category under section 94(1)(c), which is “an 
employee in a category prescribed by the regulations”? It is so broad; basically, an employee in any category 
could be decided as we do not yet know what the regulations will provide.  

I did not receive any evidence from the commission or the departments. I sought examples of people that they 
have not been able to deploy. All the examples I saw fit into categories (a) and (b). One of the examples 
members were given in the briefing on this bill was of an employee who was employed as a driver and who lost 
their driver’s licence. If someone is employed as a driver under their contract of employment and they lose their 
driver’s licence, they have breached their employment contract and their existing provisions to deal with that. 
Similarly, if someone chooses not to take the redeployment option, the commissioner can direct that person to 
take that position. Refusing to take the position under the current act can result in involuntary termination. It is 
an absolute myth to say that there is a culture of permanency in people sitting at their desks with their feet up 
because they have permanent jobs for life. The commissioner can use those powers of direction to take a position 
that can lead to involuntary termination, and has. The issue is the reluctance to use them and the lack of 
management will to go through that process, which is onerous—it should be onerous—and has built-in 
mechanisms of appeal. They do not want to do it. I think there is more a culture at management level of not 
wanting to make the hard decisions and not wanting to deal with the hard cases and probably shifting the 
problem. 

We have heard that this bill is intended for the 76 or so people languishing on the redeployment list. That is not a 
good situation for the employer, it is not the best use of taxpayers’ money and it is not good for any employee to 
go to work every day and not have a job to do. That is soul-destroying. I put it to the commission and the 
government that they already have the powers to deal with those people under the Public Sector Management 
Act. Someone needs to talk to their managers. If someone is sitting at a desk for six years without a job, that 
person’s manager needs to be accountable for what they are doing with that person. We do not need to introduce 
a third category of registrable employee, which could potentially take in the entire public sector if it chose to. 

The other offensive part of this bill is that it limits the appeals to the Industrial Relations Commission for people 
who find themselves involuntarily terminated. That is a basic fairness and right. Public sector employees will 
have fewer rights than those in the private sector around their termination provision, which is offensive. 

I want to talk about the issue of permanency because there seems to be this flavour to evidence that we heard 
from government departments that there is a culture of permanency in the public sector that is bad and that 
people are not productive. There was a subtext that if people are more fearful for their jobs, they will work 
harder and better. Permanency is really important for the sector because it provides a stable workforce and it is 
important for the individuals who are employed. Permanency allows people to get a mortgage and to participate 
fully in the economy, which is good for everyone. It allows people to get car finance and financial security and 
provides some planning and stability for their life and children. Let us not forget that most people who are 
employed in the public sector support a family. For a cleaner on $30 000, permanency is a critical part of their 
employment. They know that they do not earn much. They probably compromise on wages because when they 
signed their agreement last year, they knew they had a permanent job for three years and that was more 
important to them than that extra percentage. We have also seen that this bill will give the government the ability 
to override agreements and deals that it entered into just last year. Permanency is important for the sector. 
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There is a myth about the redeployment and redundancy regulations processes being open-ended. They are not 
open-ended; there is a lack of will to use them. There is this myth that we have a bloated public sector. Nurses, 
police, cleaners, education assistants and teachers are all working incredibly hard but they still find themselves 
facing cuts. This bill, introduced in that context, is creating fear. 

Some alarm bells rang when I read the bill but they also rang when I heard some of the evidence and some of the 
language coming from the government about this bill. To be honest, we have heard contradictory messages. The 
Public Sector Commissioner talked about this bill, on the one hand, just applying to a small number of 
employees. He also talked about it resetting the employment relationship, stating — 

… it actually resets the employment relationship and it actually will require both the employer and the 
employee to be more proactive in managing that relationship. 

That resetting tells me that this is broader. This is not about dealing with 70 people on the redeployment list. 
Treasury was very frank in its evidence about what it seeks to achieve with this bill. Mr Barnes stated — 

Well, the IRC being required to take into account the state government’s wages policy is hard for me to 
rank, but that and the ability for agencies to involuntarily sever employees who cannot be effectively 
redeployed elsewhere in the public sector—those two things side by side—are critically and equally 
important. My concern with the current redeployment arrangements is that they are open-ended. 
Potentially, they never end; they just go on and on and on. They are clearly not effective. In a workforce 
of 110 000 people … To me, that is an indication that the current redeployment system is not 
working … 

When pushed, he was very clear that he thought more people should be on that list, not fewer. 

The second reading speech also refers to reform in the sector. The explanatory memorandum refers to broader 
powers. I do not think that this is a bill to deal with a small number of people on the redeployment list. When we 
read this bill in the context of the government’s agenda for privatising to the not-for-profit, closing Swan District 
Hospital and reopening a privatised hospital, closing Kaleeya Hospital, bed reductions at Fremantle, and 
reductions at Royal Perth Hospital and Shenton Park, I think there is a real case to be made that this bill is more 
about making it easier to deal with those people, particularly in those hospitals that will be privatised who do not 
want to work for the contractor that the government has chosen. 

I want to talk about the regulations, given that they seem to be so important in this bill. We have not seen any of 
them. The bill creates a special category of regulations, not just delegated power through regulations but a 
special category of regulation through the commissioner’s instructions. 

[Leave granted for the member’s time to be extended.] 

Hon AMBER-JADE SANDERSON: Not only does this bill delegate a lot of power to regulations, but also it 
creates a special regulation called commissioner’s instructions, which can potentially override the act itself. That 
is an extraordinary amount of power for one individual. The committee made a unanimous recommendation that 
that be removed. When questioned, the commission was perfectly happy with that. I would like to see the 
government support that because it would essentially give one individual unlimited power as an employer with 
very little accountability back. 

I think one of the most offensive parts of this bill is proposed new section 95B, “Inconsistent provisions, 
instruments and contracts”. It will allow the government to override agreements that it has entered into with its 
own employees. Under the guise of fairness and equity, it will basically undermine the provisions that it has 
already agreed to. The government is essentially squibbing on a deal. Over the years I have learnt that if one 
does a deal and enters into an agreement, one sticks to that deal or they will never be taken seriously again. For 
all those members of the public sector who entered into agreements—there is a lot; about 90 per cent of the 
sector is under an EBA, not just a couple of people who work for a superannuation board or a couple of people in 
an office somewhere—the government will have the ability to override the redundancy provisions in their 
existing agreement. That is appalling. That is a power that no other employer in this state has. Would the 
government override any contract or agreement that it had made with any section of the business community? 
Would it do that to Chevron or BHP Billiton? I do not think so. The government should not do that to its own 
employees. It is wrong, and it is unfair. It certainly gives the very strong impression that the government is 
rigging the game in its own favour. That is not equity.  

I support the minority recommendation in the report that the regulation under which the Western Australian 
Industrial Relations Commission will have the power to override industrial agreements and conditions of 
employment be removed. It offends a number of common law principles relating to contracts of employment that 
the government can enter into an agreement on the one hand and legislate to override it on the other. That is 
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completely unfair, and it undermines the job security of people who signed enterprise bargaining agreements last 
year. 

In that context, I do not support the bill. I reiterate that the committee inquiry was a very considered and positive 
process, and I hope that the government will look seriously at the unanimous recommendations in the committee 
report and rethink its approach to this bill. 

HON ROBIN CHAPPLE (Mining and Pastoral) [3.51 pm]: I also want to make some comments on the 
Workforce Reform Bill 2013. Notwithstanding the valiant work of the Standing Committee on Legislation on 
this bill, it is important to put on the record that no matter what the committee came up with in its minority and 
majority reports and proposed amendments, we cannot turn a sow’s ear into a silk purse. That just will not work. 
We will not be supporting this legislation. I would like to thank the people who briefed us on the bill—Paul Hunt 
from the WA Police Union of Workers; and Meredith Hammat, secretary, and Owen Whittle, assistant secretary, 
from UnionsWA. 

There are many aspects of the bill that we oppose in principle. The first is the skeletal nature of the bill. That was 
identified also in the report of the Standing Committee on Legislation. As the deputy chair of delegated 
legislation, I am concerned that a lot of this material will be coming before delegated legislation. 

Hon Michael Mischin: I take it that when you say “delegated legislation”, you are talking about the Joint 
Standing Committee on Delegated Legislation? 

Hon ROBIN CHAPPLE: Yes. The nature of skeletal legislation is, unfortunately, that the powers that should be 
addressed in this chamber and the other chamber are sent to the Joint Standing Committee on Delegated 
Legislation. However, the delegated legislation committee is constrained in what it can look into. If the delegated 
legislation committee finds the nature of a regulation politically unacceptable, it is not within its charter to 
examine that matter. The delegated legislation committee is charged with looking into whether a regulation is 
within power—that is, whether the principal act establishes the power to make the regulation. In the case of this 
bill, it is doing that. Therefore, we cannot address that issue. The delegated legislation committee is charged also 
with looking into whether a regulation has any unintended effect on any person’s existing rights or interests. It is 
debatable whether the committee can look into that, because the principal act has already established the 
conditions, so that may not be a potentiality. The delegated legislation committee is charged also with looking 
into whether a regulation provides an effective mechanism for the review of administrative decisions. I do not 
think any of these proposed regulations will be caught by that. The delegated legislation committee is charged 
also with looking into whether a regulation contains only matter that is appropriate for subsidiary legislation. As 
I have said, the committee report deals with the skeletal nature of this bill. It has been the longstanding view of 
many members of this house that we should not head down the skeletal or Henry VIII route when we deal with 
legislation. It is far better that the powers be well defined in the act and that regulations be used to deal just with 
minor issues arising from the bill. Many of the areas that will be determined by the regulations with regard to 
this legislation should in my view be contained in the bill. 

This bill will erode the independence of the Western Australian Industrial Relations Commission, because it will 
privilege the state government’s case in legislation. It will set up a process under which the Western Australian 
Industrial Relations Commission will go into its deliberations with one hand tied behind its back. It will reduce 
the appeal rights of public sector workers, because matters will be determined by regulation rather than 
legislation. It will give the government as an employer greater power to redeploy and make redundant public 
sector workers. It will also give the government as an employer greater power to terminate employment under 
regulations. It will ensure that the potential sweeping powers contained in regulations will apply to, and override, 
current awards and agreements. 

I turn now to the link between wage increases and the consumer price index. For many years in this state, the 
CPI has been the benchmark by which wages and salaries, and things such as fees and charges, have been 
increased. The state CPI is currently 2.5 per cent or 2.6 per cent. Under the government wages policy, agencies 
are required to achieve approved administrative arrangements for efficiencies in order to get a CPI wage 
increase. Therefore, to keep level with the CPI increases in the state, agencies will need to do more than just do 
their job; they will need to find efficiencies of scale. It has always been the understanding that wages will go up 
in line with CPI increases. The difference here is that this is the first time government has had to legislate to 
make sure that public sector wage increases are approved or enforced by the commission. 

We have significant concerns about this legislation. I turn now to some comments made in the other place in 
relation to WA Police. On Tuesday, 19 November 2013, in question without notice 792, the Minister for Police 
stated — 

The Workforce Reform Bill is in process in this house. Police are not part of that legislation at this 
moment in time. There is not a concerted effort of the government necessarily to exclude police from 
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reform. Members of this house would probably have heard me talk ad nauseam about the police reform 
project in which we are looking at various aspects of police and ways to reform the way police do 
business. In the context of that, I expect further down the track that there will be significant changes to 
the way police do business. In that context, it would be premature to include police in this package at 
this moment in time. 

Further, on Tuesday 19 November 2013, by way of supplementary question in the other place, the Minister for 
Police was asked — 

Can the minister clarify what she means when she says that police are not included in the Workforce 
Reform Bill and that there is not a process to exclude them? 

The minister replied — 
We are dealing with them separately from the Workforce Reform Bill. 

On Wednesday, 20 November 2013, the Premier was asked in relation to this issue — 

Yesterday, the Minister for Police said, “Police are not part of that legislation”. Why did the Premier 
not require his minister to apologise for misleading the house at the earliest opportunity? 

The Premier replied — 

The employment of police is not under the Public Sector Management Act; they are not public servants. 
Therefore, there are different rules applying to police, but the application of wages in the industrial 
tribunals will apply to police, as it applies to anyone who is employed within government. 

Quite clearly, the police are concerned. In a meeting with police, I was presented with a document setting out 
their concerns about this legislation. It is important that I put what the WA Police Union of Workers had to say 
on this matter. The document states — 

As an advocacy-based organisation, the interests, conditions and safety of our 5,750 Members is of 
paramount importance to us. 

Police officers are not permitted to directly lobby politicians, which is why we are acting on behalf 
of our Members who live and work in your electorate. 
We are concerned at the recently tabled Workforce Reform Bill, the deleterious impact that it will 
deliver to the wider public sector workforce and the adverse effect it will have on our Members. 

It is also our view that there are sound reasons why police officers should not be subject to the WA 
Government Public Sector Wages Policy. 

We find the new wages policy to be an oppressive and highly restrictive framework which does not give 
sufficient consideration, or capacity, to explore the potential merits of any claim brought by employees 
or agencies and in its current form, will not assist our Members with obtaining fair and reasonable wage 
outcomes. 

Further, the provisions of the Workforce Reform Bill which mandate the wages policy into 
considerations of the WAIRC will likely impede the delivery of satisfactory arbitrated outcomes for 
public sector workers, and when combined to the content of the wages policy itself, the ability to settle 
negotiations and/or arbitration in a timely manner is improbable. 

In 2000, the WA Industrial Relations Act (Industrial Relations Amendment Act 2000) was changed to 
ensure that police officers were recognised as employees of the Commissioner of Police with access to 
the WAIRC, under the jurisdiction of the Public Service Arbitrator. 

Further, to protect past awards, agreements and interpretations which were issued from the WAIRC 
since our first award was registered in 1927, the amendment also inserted that “before the coming into 
operation of the amendment the Act is taken to have applied to and in respect of a police officer and to 
have had effect accordingly, as if the police officer were an employee and the Minister for Police were 
the employer”. 

In inserting the provision, several industrial matters which the Arbitrator has jurisdiction to inquire into 
or deal with, or refer to the Commission in Court Session or the Full Bench, for all other government 
officers were not applied to police officers. These being “any matter relating to or arising from the 
transfer, demotion, reduction in salary, suspension from duty, removal, discharge, dismissal or 
cancellation of appointment under the Police Act of a police officer, police auxiliary officer (added 
recently) or Aboriginal police liaison officer or in the case of a special constable, the cancellation under 
that Act of the constables appointment”. 
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Over the past 13 years WAPU has unsuccessfully proposed on several occasions, to governments of 
both persuasions, that the restrictive words of Schedule 3—Police Officers of the Industrial Relations 
Act be deleted. 

Why police officers should not be subject to the WA Public Sector Wages Policy 

Police officers’ working conditions are unique and different to other public sector employees, including 
other emergency services employees in the following areas: 

1. Police officers, police auxiliary officers and Aboriginal police liaison officers are the only 
occupational groups in the WA Public Sector which have restricted access to the WAIRC. 

Police officers are the only group of WA Public Sector employees who are agents of the 
Crown. As such, members of WA Police are never off duty, due to their oath of office and 
common law responsibility as a constable of police to uphold the law. As the holder of the 
office of constable there is a responsibility to uphold the law at all times and there is a 
community expectation that where police intervention is needed, whether on or off duty, 
members of WA Police would come to the aid of those requiring assistance. 

Further, as agents of the Crown they are also subject to removal under the loss of confidence 
provisions in Section 8 of the Police Act. 

… Unlike other State and Federal police a member of WA Police is only covered by the Workers 
Compensation and Injury Management Act if he or she suffers an injury and dies as a result of 
the injury. 

… Police officers are covered by WA OSH Legislation, however, unlike other emergency service 
workers in WA, and members in every other Police jurisdiction in Australia, who perform 
similar dangerous duties and who can exercise their right to refuse dangerous work, Police 
officers in WA are not able to use Section 26 of the Act to refuse to perform dangerous work 
when involved in covert or dangerous operations. 

For these reasons, police officers should not be subjected to the Public Sector Wages Policy. 

Hon Michael Mischin: How does that follow? 

Hon ROBIN CHAPPLE: I am reading in their comments. 

Hon Michael Mischin: I know, but have you analysed what you have been told? 

Hon ROBIN CHAPPLE: Yes, I have. I will come back to that in a minute. I thank the Attorney General for the 
interjection. The document continues — 

To achieve this outcome, we encourage you to support the following actions: 

a) The Government adds the following rider to the policy statement: 

“This policy does not apply to the employees appointed under the Police Act and 
covered industrially by the WA Police Union of Workers”. 

a) The Workforce Reform Bill be amended to seek an additional sub-clause in Schedule 3 —
 Police Officers of the Industrial Relations Act, to ensure that the WA Industrial Relations 
Commission is not restricted by the Public Sector Wages Policy when dealing with claims 
relating to police officers. 

To achieve this we suggest the Workforce Reform Bill be amended to include the 
following additional sub-clause in Schedule 3— Police Officers: 

2.(4) “Despite any other provision in this Act the provisions of Section 2(A), 
2(B), 2(C), 2(D) and 2(E) shall not apply to police officers, police auxiliary 
officers, Aboriginal police liaison officers or special constables appointed 
under the Police Act”. 

We intend to keep our Members, their families and friends (your constituents) up to date with your 
views on our recommendations and would therefore appreciate a response … 

Your support for our recommendations will ensure that WA police officers are treated fairly and 
reasonably. Further, it will clearly articulate to our Members that you appreciate the difficult dangerous 
work that police officers undertake …  
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There was a lack of understanding in the other chamber between the Premier and the Minister for Police as to 
whether they were or were not going to be included, and eventually the Premier determined that, yes, they would 
be covered by the provisions of the Workforce Reform Bill 2013. 

I turn now to the nature of skeletal legislation. Proposed amended section 94(1) reads — 

(1) The Governor may under section 108 make regulations prescribing arrangements for 
registrable employees in relation to — 

(a) redeployment and retraining; and 

(b) redundancy. 

(2A) Regulations referred to in subsection (1) — 

(a) must specify which parts of the Public Sector must comply with the regulations; and 

(b) may require specified matters to be dealt with or determined in accordance with the 
Commissioner’s instructions. 

That gives me great concern because it is a regulatory regime, but I would also suggest that it should be a major 
concern for the WA police force and its representation. Will redeployment, retraining and redundancy be matters 
that it will be dealing with via a regulatory regime that may or may not be imposed on it into the future? 
Proposed section 95A reads — 

(2) The Governor may under section 108 make regulations providing for the following — 

(a) the termination of employment of a registered employee, whether registered before, 
on or after the commencement of the Workforce Reform Act 2013 section 14; 

(b) the terms and conditions (including remuneration) which are to apply to a registered 
employee whose employment is terminated under the regulations. 

(3) If the employment of a registered employee is terminated under regulations referred to in 
subsection (2), the contract of employment of the employee is terminated. 

We really will end up dealing with the important parts of this legislation by way of regulation. I think it pertinent 
to note that Hon Adele Farina, in a paper titled “Bones without Flesh—The Issues of Skeletal Legislation” 
delivered to the Australian and New Zealand Scrutiny of Legislation Conference in Brisbane on 26 July 2011, 
dealt with the matters. It is certainly something that the Joint Standing Committee on Delegated Legislation has 
raised a number of times in forums in either Canberra or other places when we have met with other jurisdictions. 
Also, my own former Chair, Joe Francis, MLA, gave a paper entitled “Some Accountability Issues in 
Scrutinising Subsidiary Legislation made under Skeletal Acts” at the scrutiny of legislation conference in 
Canberra in July 2009. It was something I had a bit to do with at that time because it has been a longstanding 
view that delegated legislation is not there to do the work of the house; it is there to deal with regulatory matters, 
as established under the Westminster system. To ask the Joint Standing Committee on Delegated Legislation to 
deal with issues that should be more correctly established in the principal act or bill is not what was intended. 

Hon Michael Mischin: How does one judge that? Isn’t skeletal legislation a question of degree? 

Hon ROBIN CHAPPLE: I would agree with the Attorney General; there is a really wide parameter. But I refer 
to former Clerks of this place who had — 

Hon Michael Mischin: I am not arguing that there is not a desirability to restrain the scope of regulations, but 
skeletal legislation is simply an adjective; it is simply a description that has no objective ability to determine. 
What are the principles behind whether something should be in the legislation? 

Hon ROBIN CHAPPLE: The problem is that with the establishment of the doing of the legislation by 
regulation, we start moving to the area of Henry VIII clauses, by way of which we are trying to carry the impact 
of legislation. Regulations will be introduced that will actually determine the parameters of dismissal and wage 
structure, and I am sure that the public and the members of various government bodies and their workforces 
would love to know where they will stand in the future. This regulatory regime will establish into the future a 
range of issues pertaining to how we actually implement an intent that is not clear, because those intents will 
appear in a regulatory regime. I think it is quite clear from the reports I am aware of that we have been very 
concerned in delegated legislation with not only the increased use of Henry VIII clauses and the authoring of 
regulations that override the provisions of acts, but also regulations that come close to being a regulation that 
actually assumes a deliberative power of the act. Acts are supposed to say black is black and white is white, and 
we do not know what the outcome will be if we start going down the regulatory path. A regulation could be 
made in respect of any of those matters I have just referred to in either proposed amended sections 94(1) or 
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95(2). That is really a concern. Many members have talked about other things, but that is the concern I bring to 
this place because it is certainly something that a dear friend of mine who was a Clerk in this place really 
concerned himself with in the past and I think he offered very, very wise counsel many, many years ago. 

HON LJILJANNA RAVLICH (North Metropolitan) [4.16 pm]: I rise to oppose the Workforce Reform Bill 
2013 and to start I would like to make some general comments. The first is on employment in the public sector. 
When I was a much younger person leaving high school, I thought a job in the public sector would be a very, 
very good thing. In fact, my generation actually aspired to a job in the public sector because once upon a time it 
really was the place to be. People who wanted a good career, a good future and good employment prospects in 
life aspired to join the public service. One of the most important features of that decision-making was that the 
public service was not only a place people could go and get reasonable pay for the work they did, but also, more 
importantly, there was certainty of employment and it provided opportunities for advancement. Because so many 
young people aspired to get into the public service, the simple fact was that for many, many generations the 
public service took only the brightest and the best. Times have changed. I do not think that most people leaving 
school aspire to go into the public sector workforce anymore. I certainly do not think that they believe for a 
moment—they certainly will not after the Workforce Reform Bill 2013 is passed—that the public sector is a 
place in which people can have permanency and a secure job. That will no longer be the case. That is a shame 
because we have to get public policy right; we need the brightest and the best to deliver the absolute utmost to 
local communities in the state of Western Australia. I think it is a real shame that this is changing, but that is 
what is in the bill before us. 

I also oppose this bill because it is not good public policy. It is not good public policy to deny people 
employment opportunities, to take away people’s rights and to deny people proper and fair wage increases. 
These are not matters of good public policy; they are bad policies made for bad reasons. I might go on to some of 
those later. It is certainly not good politics to reduce the number of, or get rid of, public sector workers, 
particularly given the significant growth in the state’s population. It is not good politics when the Premier 
reassures the people of the state that there will be no public sector job losses, but then proceeds to do exactly the 
opposite. That is certainly not good politics, but I am sure that that will play out as we move towards the next 
election. Cutting employment numbers in key areas of service delivery such as health, education and law and 
order is simply not good public policy and it is definitely not good politics. It is not good economics either. The 
unemployment rate in Western Australia is 5.8 per cent; when Labor left office in 2008, it was 2.7 per cent. 
Therefore, it would appear that the bill is certainly not good economics because a significant number of people 
will no longer earn an income. Given a shrinking workforce and an economy that is struggling to grow, the last 
thing that I would have thought a government would want to do is add to those pressures. If the bill passes and 
the government sheds thousands of workers, clearly there will be people out there in the community who will no 
longer have an income and who, in this labour market, will find it hard to get work elsewhere. Those people are 
unlikely to continue to spend as they currently do; therefore, there will be a negative economic impact. For those 
reasons, I do not think that the Workforce Reform Bill can be supported, but I will say some more about the 
legislation. 

According to the second reading speech, the bill will address “the structural challenges facing the state’s 
finances”. I want to spend a bit of time on that comment because that is the opening statement of the second 
reading speech that defines the bill. I think that it is not structural challenges that are facing the state’s finances; 
rather, it is the incompetence of the Barnett government to manage the state’s finances that has resulted in the 
current mess. That has resulted in the bill coming to this place as one of a number of measures to address the 
issue of how the government will rein in spending. Given that the government got itself into the position of 
losing the AAA credit rating, it is desperate to make sure that there is some reduction in spending. The 
government can no longer contain costs, so it has introduced a range of measures to do so, and this bill is just 
one of those measures. 

It is no secret that under this government we now have a massive debt blowout of more than $28 billion and a 
debt interest bill approaching $1 billion a year. State debt will be almost $10 000 for every man, woman and 
child in Western Australia. Average household fees and charges have increased by $254 a year. All this, I think, 
has very little to do with the bill. We are in a scenario of huge financial problems that are not going to go away, 
and the government has brought this bill into Parliament to try to address the challenges it faces. However, these 
are not structural challenges; these challenges arose out of incompetence and mismanagement of the state’s 
finances. I think that the government really needs to come clean and basically explain it as it is, because the 
government would have us all believe that this legislation is a necessity, but, quite clearly, it would not be a 
necessity if the government had looked after its financial affairs better than it has done until now. 

A number of members commented on the skeletal nature of the bill. As a member of the Joint Standing 
Committee on Delegated Legislation, I do not disagree with that. Quite clearly, much of the bill’s detail will be 
left to regulations and it is concerning that that should be the case. The minister responsible for the bill seems to 
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not understand what is meant by the term “skeletal”. That is outlined in paragraph 5.1 of the Standing Committee 
on Legislation’s report. I will not read out that paragraph, but, clearly, the bill lacks detail, and it is simply not 
good enough. 

The bill arose from the government’s fiscal action plan. It is one of a suite of measures designed to address the 
spending risks of government. This really is a big challenge for government. I will quickly touch on the fiscal 
action plan, which is outlined on page 5 of the 2013–14 Government Mid-year Financial Projections Statement 
dated December 2013. The fiscal action plan consists of two parts. One objective is to “reform and modernise 
the way the public sector works”. The plan outlines a number of components, including an enhanced voluntary 
separation scheme and enhanced redeployment and involuntary severance, which are being addressed by the bill 
before us. It also deals with program evaluations and sunset clauses and how the new public sector wages policy 
will work. That is one part, the objective of which is to reform and modernise how the public sector works. 

The other part of it is, of course, the restructuring and strengthening of the state’s balance sheet, which is also 
problematic for the government. That part does not really concern this bill, but it does to the extent that the 
objective of the government to bring this bill into this place is to make savings and to reduce the cost to 
government. In order to make savings and also reduce costs to government, the second part of the fiscal action 
plan deals with restructuring and strengthening the state’s balance sheet, which includes asset sales, reduced 
need for borrowings for new corrective measures, a suite of other revenue measures and slowing of capital 
spending. We are dealing with only one part of the fiscal action plan objectives, and that is what we currently 
have before us. The point is that had the government been able to manage its finances effectively, it would not 
need to bring this bill to the Parliament. 
Debate interrupted, pursuant to standing orders. 
[Continued on page 1293.] 
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